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(i) 


STATEMENT OF QUESTIONS PRESENTED 


In an unpublished memorandum the Associate Solicitor, Depart- 
ment of Public Lands, had written to the Chief, Conservation Division, 
Geological Survey, that a partial assignment filed in the last month of 
the extended term of a lease would effectively extend such ledse. In 
the first instance in which the Secretary of Interior had occasion to 


interpret this issue, Franco Western, et al., 65 Interior Dec. 316, and 
65 Interior Dec. 427, the Secretary ruled that under Section 30 (a) of 
the Mineral Leasing Act such assignment could not effectively extend a 


lease. The Secretary held, however, that it would not apply this inter- 
pretation to assignments filed prior to August 29, 1958, because to do 
so would give his interpretation retroactive effect. Appellant thereafter 
applied for land on which there were leases that had been extended as a 
result of partial assignments filed in the last month of the extended 
term, but before August 29, 1958. The Secretary denied appellant's 
applications on the ground that the land was not available for leasing, 
relying on the Franco Western decision. The questions presented here 
are: 


1. Whether the Secretary can validly disregard a statutory man- 
date in effect since 1946 and hold that he will apply the statute! only in 
regard to assignments filed after August 29, 1958. 


2. Whether the interpretation of the statutory provision, rendered 
by the Secretary at the first instance that the issue was raised in an 
actual case, was a retroactive interpretation. 


3. Assuming the Secretary's interpretation had retroactive effect, 
whether the Secretary has authority to limit the application of the statute 
to assignments filed after August 29, 1958. 


4, Whether the Secretary can issue a ruling of general applica- 
bility without prior publication and a public opportunity to comment. 


(ii) 
5. Whether the Secretary can take away an established statutory 
right in a non-adjudicatory proceeding. 


6. Whether the extension of the leases on the land applied for by 
appellant was void, and the land thus available to appellant for leasing. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 


ARGUMENT 
I. 


I. 


CONCLUSION 


Applicability Without Prior Publication and a Public 


- Since the Secretary Had No Authority to Extend the 


The Nature of the Franco Western Decision and 
Its Application by the Secretary to Appellant's 
Applications . ‘ é 3 - 3 Fs E 


The Secretary Cannot Disobey a Clear Mandate 
Of Congress . : 3 ‘ ‘ : ‘ 


The Opinion of the Associate Solicitor Does Not 
Justify the Secretary Departing from the Statute 


A. The Secretary Misconceived the Nature of the 


June 4, 1957, Memorandum 


B. Adherence to the First Franco Western Decision 
Would Not Result in Retroactive Action 


C. Assuming that Adherence to the First Franco 
Western Decision Would Result in Retroactive 
Action, the Secretary Had No Power to Limit 
The Decision to Prospective Application 


The Secretary Cannot Issue a Ruling of General 


Opportunity to Comment. The Secretary Cannot Take 
Away an Established Statutory Right by a Procedure 
That Was in Effect Rule Making But Which Required 
Adjudicatory Disposition 3 é - A 5 


Leases, the Extensions of the Leases Applied for by 
Appellant Were Void. The Land Was Therefore Available 
For Leasing When Appellant Applied and Appellant Should 
Be Granted Such Leases as the First Qualified Applicant 


(iv) 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order granting summary judgment for 
defendant below entered June 27, 1961. The jurisdiction of the District 
Court was invoked under the Administrative Procedure Act (5 U.S.C, 
1009). This Court has jurisdiction under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


In an unreported memorandum dated June 4, 1957, the Associate 
Solicitor, Division of Public Lands, had written to the Chief, Conserva- 
tion Division, Geological Survey, that a partial assignment of a federal 
oil and gas lease would effectively extend the lease for an additional 
two years, even though such assignment was filed during the last month 
of the extended lease term. Thereafter, in a proceeding entitled Franco 
Western Oil Co., et al., 65 Interior Dec. 316 (decided August 11, 1958), 
this point was first considered on an appeal to the Secretary of Interior. 
The Secretary held in this proceeding that under Section 30 (a) of the 
Mineral Leasing Act the partial assignment of a public lands oil and gas 
lease, if filed in the last month of the extended term, could not become 
effective to segregate the lease and thereby entitle the segregated por- 
tion to an extension. Thereafter, in a supplemental opinion, Franco 
Western, et al. (Supp.), 65 Interior Dec. 427 (decided September 30, 
1958), the Secretary of Interior reaffirmed his view of the law as ex- 
pressed on August 11, 1958, but held that, nevertheless, the statute 
would not be enforced with regard to any partial assignments which had 
been filed on or before August 29, 1958. 


Appellant filed offers for non-competitive oil and gas leases on 
public lands situated in California, New Mexico, Wyoming, Colorado, 
Montana and Utah. | All of these applications were for lands on which 
there were leases that had been extended by partial assignments executed 


in the last month of the extended term of the lease, but which assignments 


1 Two of the applications that formed the basis of appellant's complaint were 
for leases that had not been extended in the last month of the extended term of 
the lease. These applications, New Mexico 034430 and New Mexico 039467, were 
the basis of opinions A-28008 and A-28378 attached to the complaint. In his Motion 
for Summary Judgment, however, appellant abandoned judicial review of these two 
decisions, and rested his action solely on those applications that were for leases 
extended as a result of assignments in the last month of the extended term (J.A.23, 25). 
In the statement of Material Facts of both plaintiff and defendant below these ap- 
plications and Interior decisions were designated as set forth above but were also 
designated as Ex. A and Ex. F to complaint. Examination of the record, however, 
indicates that these decisions were designated as Ex. B and Ex. E in the complaint 
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had all been made prior to August 29, 1958. The applications were all 
rejected by the Manager or Acting Manager of the local land offices on 


the ground that they were in conflict with existing oil and gas leases 


which had been extended. 


Appellant appealed to the Bureau of Land Management which 
affirmed the action of the Land Managers and to the Secretary of Interior. 
Appellant contended in his appeals that the partial assignments were in- 
operative to effect an extension of the lease. Therefore, the lands he had 
applied for were not in conflict with an existing lease and he shoulda be 
given a lease for the lands as the first qualified applicant. The Secretary 
of Interior affirmed the decisions of the Bureau of Land Management in 
every case, relying solely for its decision on the Supplemental Opinion 


of Franco Western Oil Company, et al., 65 Interior Dec. 427. 


Thereupon, action was instituted in the District Court asking that 
the Court set aside the decisions of the Secretary of Interior, that the 
Court order cancellation of all leases conflicting with those |applications 
made by plaintiff which were the subject of the Secretary's decisions and 
that appellant be awarded such leases. Thereafter, appellant's action was 
consolidated with six other cases, on the ground that there were no ques- 


tions of fact involved and all cases involved a common issue of law. 


Cross motions for summary judgment were made and tthe District 
Court entered summary judgment for appellee (J.A. 26). An appeal was 
taken from this judgment. 


(Footnote 1, cont'd. from preceding page) 
filed with the Court, so the exhibit letters were mistaken. There is no question, 
however, that the applications abandoned by plaintiff below in his suit were New 
Mexico 034430 (A-28008) and New Mexico 039467 (A-28378) since they were 
designated as such by both plaintiff and defendant below. The Interior Decisions 
under review are all those now printed in the Joint Appendix (J.A. 5-19}. 


STATUTES AND REGULATIONS INVOLVED 


Section 17 of the Mineral Leasing Act of 1920, 41 Stat. 437, 443, 
as amended by the Act of August 8, 1946, 60 Stat. 950, 951, 30 U.S.C. 
226 (1958 ed.), provided: 


"All lands subject to disposition under Sections * * * 226 
* * * of this title which are known or believed to contain 
oil or gas deposits may be leased by the Secretary of the 
Interior. * * * When the lands to be leased are not within 
any known geological structure of a producing oil or gas 
field, the person first making application for the lease who 
is qualified to hold a lease under this Act shall be entitled 
to a lease of such lands without competitive bidding. * * * 
Leases issued under this section shall be for a primary 
term of five years and shall continue so long thereafter as 
oil and gas is produced in paying quantities." 


"Upon the expiration of the initial five-year term of any 
noncompetitive lease maintained in accordance with ap- 
plicable statutory requirements and regulations, the rec- 
ord titleholder thereof shall be entitled to a single exten- 
sion of the lease, unless then otherwise provided by law, 
for such lands covered by it as are not on the expiration 
date of the lease withdrawn from leasing under this sec- 
tion. * * * |A noncompetitive lease, as to lands not 
within the known geological structure of a producing oil 
or gas field, shall be extended for a period of five years 
and so long thereafter as oil or gas is produced in paying 
quantities. * * *" 


Section 30(a) of the Mineral Leasing Act of 1920, 41 Stat. 437, as 
amended by the Act of August 8, 1946, 60 Stat. 955, 30 U.S.C. 187(a) 
(1958 ed.), provides: 


"* * * any oil or gas lease issued under the authority of 
sections * * * 226 * * * may be assigned or subleased, 
as to all or part of the acreage included therein, subject 
to final approval by the Secretary and as to either a divided 
or undivided interest therein, to any person or persons quali- 
fied to own a lease under said section, and any assignment or 
sublease shall take effect as of the first day of the lease month 
following the date of filing in the proper land office of three 
original executed counterparts thereof, together with any 
required bond and proof of the qualification under said 
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sections of the assignee or sublessee to take or hold such 
lease or interest therein. * * * Any partial assignment 
of any lease shall segregate the assigned and retained 
portions thereof, and as above provided, release and dis- 
charge the assignor from all obligations thereafter accru- 
ing with respect to the assigned lands; and such segregated 
leases shall continue in full force and effect for the pitimary 
term of the original lease, but for not less than two yejars 
after the date of discovery of oil or gas in paying quantities 
upon any other segregated portion of the lands originally 
Subject to such lease. Assignments under this section may 
also be made of parts of leases which are in their extended 
term because of any provision of said sections, The segre- 
gated lease of any undeveloped lands shall continue in (full 
force and effect for two years and so long thereafter as 
oil or gas is produced in paying quantities, * * *" 


43 C.F.R. 192.140 provides: 


"§ 192.140 Assignments or transfers of leases or interests 


therein. Leases may be assigned or subleased as to all or 
part of the leased acreage and as to either a divided or un- 
divided interest therein to any person or persons qualified 
to hold a lease, The assignment or sublease must be ac- 
companied by a signed statement by the assignee or a sub- 
lessee that he is the sole party in interest in the assignment 
or sublease; if not, he shall set forth the names and th 
nature and extent of the interest therein of the other ikavenred 
parties, the nature of the agreement between them, if oral, and 
a copy of such agreement, if written. Such statement must be 
signed by all of the interested parties including the assignee 
or sublessee, and all interested parties must furnish evidence 
of their qualifications to hold such lease interests. Such state- 
ment must be filed not later than 15 days after the filing of 

the assignment or sublease. Subject to final approval by the 
Bureau of Land Management, assignments or subleases shall 
take effect as of the first day of the lease month following the 
date of filing in the proper land office of all the papers |re- 
quired by §192.141 and § 192.142. No assignment will be ap- 
proved if the assignee or sublessee is not qualified to take 

and hold a lease or if his bond is insufficient or if he fails 

to file the statement required by this section. A minor, 
except a minor heir or devisee of a lessee, is not qualified 
to hold a lease and an assignment to a minor will not be ap- 
proved. An assignment of a separate zone or deposit or of 
a part of a legal subdivision will not be approved unless the 
necessity therefor is established by clear and convincing 
evidence." 


STATEMENT OF POINTS 


1. The Secretary of the Interior cannot validly disregard a statutory 
mandate which provides that assignments shall be effective as of the first 
day of the lease month following the date of filing by holding that he will 
apply the statute only in regard to assignments filed after August 29, 1958. 


2. This unpublished memorandum written by the Assistant Solicitor, 
Department of Public Lands, to the Chief, Conservation Division, Geological 
Survey, has no binding effect or legal force. Thus, when the Secretary 
interpreted Section: 30(a) of the statute for the first time in an actual case. 
such interpretation was not a retroactive application of its interpretation, 
and there was, therefore, no justification for the Secretary to limit its 


interpretation to prospective operation. 


3. Assuming that the Secretary's interpretation could be construed 
as having retroactive effect, the Secretary still has no power to limit the 


operation of the statute to prospective application. 


4. Since the Secretary's decision was directed at situations rather 


than persons, such decision was in effect the formulation of arule. The 


Secretary cannot formulate a rule without prior publication and public 
opportunity to comment. Further, appellant had an established statutory 
right to apply for the land, if the lease extensions on the land were im- 
proper, and the Secretary cannot take away this right by a procedure that 
was in effect-rule making but which required adjudicatory disposition. 


5. The extensions of the leases on the land applied for by appellant 
were unauthorized by law and, therefore, void. The land was, therefore, 
available for leasing to appellant, and he should have been granted the 
leases applied for as the first qualified applicant. 


SUMMARY OF ARGUMENT 


At the first instance that the Secretary had occasion to interpret 
Section 30(a) of the Mineral Leasing Act, as it related to partial assign- 
ments filed in the last month of the extended term of a lease, the Secretary 
held that such assignments could not effectively extend the lease. Prior 
to this ruling the Associate Solicitor, Division of Public Lands, had written 
an unreported memorandum to the Chief, Conservation Division, Geological 
Survey, that such assignments could extend the lease. The Secretary made 
no findings as to the general reliance on the unreported memorandum, but 
held that it would not apply its correct interpretation of the Statute to par- 
tial assignments filed before August 29, 1958, in order to avoid giving its 


interpretative retroactive effect. 


The Secretary's action was a grant of public land in derogation of 
the statute. In doing so, he improperly disobeyed a clear statutory man- 
date. 

Nor can an exception be made to the statutory mandate on the ground 
that the Secretary may do so to avoid the "retroactive" effect of its inter- 
pretation, The Associate Solicitor's memorandum has no more binding 
effect or legal force than the opinion of any other lawyer. The Secretary's 
interpretation was, therefore, the first actual ruling on the issue and as 


such was not retroactive, except that in a sense every case of first im- 


pression has retroactive effect. Further, there was no finding made of 


general reliance by lessees on the memorandum. 


Assuming the Secretary's interpretation could be construed as 
having retroactive effect which would create hardship to lessees who 
made partial assignments in the last month of their extended term, the 
Secretary still does not have the authority to disregard the statute and 
apply the statute prospectively. To do so would confer legal rights 
inconsistent with the statute, shear the Secretary of its supervisory 
power and authority over its subordinates, and render the United States 


vulnerable to mistakes or connivance of its own officers and agents. 
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The blanket validation of all such partial assignments was in effect 
the issuance of a new rule. The Secretary cannot do so without prior 
publication and a public opportunity to comment. Further, appellant had 
an established statutory right to the leases he applied for if the previous 
leases on such land were improperly extended, and the Secretary cannot 
take away that right by a procedure that was, in effect, rule making but 
which required adjudicatory disposition. 


Since the Secretary had no authority to extend the leases, such ex- 
tensions were void. Therefore, the land was available for leasing to ap- 
pellant,and appellant should have been granted a lease for each application 
for which he was the first qualified applicant. 


ARGUMENT 
I 
THE NATURE OF THE FRANCO WESTERN DECISION 


AND ITS APPLICATION BY THE SECRETARY TO 
APPELLANT'S APPLICATIONS 


Franco Western Oil Company, et al., 65 Interior Dec. 316 (decided 


August 11, 1958), was an appeal by three parties to the denial of their 
applications for land on which a lease held by L. N. Hagood had been ex- 
tended as a result of a partial assignment filed in the last month of the 
extended term. The Director had extended the lease, relying upon an 
unreported memorandum of the Associate Solicitor dated June 4, 1957. 


On appeal, the Secretary determined that the opinion of the Assistant 
Solicitor was in error in view of the mandate of Section 30(a) of the Mineral 
Leasing Act. The Secretary held: 


"For the leases to become segregated and thus entitled to 
the extension provided for in the last sentence of the sec- 
tion, an assignment must have been filed while there is at 
least one full "lease month' remaining in the term of the 
lease. Otherwise, there is no 'first day of the lease month 
following the date of filing' upon which the assignment can 
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take effect. Thus, where the expiration date of a lease 
covering unexpired lands is the last day of the month in 
which an assignment of a portion thereof is filed, ther 
is no ‘first day of the lease month following the date o 
filing’ upon which the assignment can take effect. In 

such a situation the lease will have terminated before 
the assignment can become effective and thus the assigned 
and retained portions of the lease never ripen into segre- 

gated leases." 
The Secretary thereupon remanded the case for appropriate action 


in line with this decision. 
Analysis of this decision shows the following: 


1. The Secretary found that the terms of Section 30(a)|of the 
Mineral Leasing Act provide that the Secretary cannot extend a lease 
for a two year period based upon a partial assignment made in the last 
month of the extended lease term. 


2. The decision was an ad hoc adjudicatory decision based upon 


an appeal of three parties and involving the lease of one party. It was 


the first instance in which this issue had been raised before the Secretary 
in an actual case. 


3. The Secretary nade no finding that Hagood relied upon the 
memorandum of the Associate Solicitor. As the facts of the case show, 
Hagood could not have relied upon such unreported memorandum since it 
was rendered June 4, 1957. June was the last month of Hagood's extended 
term, thus, it was already too late for Hagood to have effectively extended 


his lease by a partial assignment. 


On September 30, 1958, the Secretary issued a supplemental decision, 


Franco Western Oil Company, et al., 65 Interior Dec. 427. 


This decision arose as a result of ex parte action by the Secretary 
and was initiated by a memorandum dated September 29, 1958, from the 
Director, Bureau of Land Management. The memorandum stated that 
leases were extended on the basis of partial assignment in the last month 
in the interim between the opinion of the Associate Solicitor June 4, 1957 


10 


and the decision of August 11, 1958. The memorandum requested 


clarification. 


The Secretary held that the decision of August 11, 1958 represents 
what the Department now believes to be the correct interpretation of 
the law, and that this was the first occasion on which the Department 
was called to reexamine the Associate Solicitor's opinion in an actual 
case arising under the act and brought to the attention of the Department 
by way of appeal. The Secretary then stated: 

"It has not been the practice of the Department to give its 

decision retroactive effect so as to disturb actions taken 

in other cases on an overruled interpretation of the law." 

The Secretary determined that since the Franco Western decision 
was not rendered until August 11, 1958, the lessees who relied upon the 
month of August as a time when they could effectively make partial assign- 
ments should be protected, since to do otherwise ''* * * would, in effect, 
deprive such parties of a right to which they were entitled under the 


Associate Solicitor's opinion." 


The Secretary thereupon concluded that partial assignments filed 
on or before August 29, 1958, even though filed in the last month of their 
extended term,would extend the leases, but any such partial assignments 
filed after August 29, 1958, would not. 


The Secretary also reversed its holding in Franco Western, et al., 


65 Interior Dec. 316, and held that Hagood's lease was also extended. 
Analysis of this decision shows the following: 


1. The Secretary again recognized that the statute forbids the 
extension of a lease based on a partial assignment in the last month of 
the extended term. 


2. The Secretary made no finding that the lessees, who had filed 
such partial assignments prior to August 29, 1958, knew of the memorandum 
of the Assistant Solicitor or relied upon the memorandum. He obviously 
could not since Hagood was the only lessee to the proceeding. 
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3. The Secretary issued a blanket decision validating ali partial 
assignments prior to August 29, 1958, regardless of whether such partial 
assignments were before or after the June 4, 1957 memorandum or whether 


the lessees knew about or relied upon the June 4, 1957 memorandum. 


When the Secretary rendered his decisions on those applications 
which form the basis of appellant's suit herein, he merely applied the 
Supplemental Franco Western opinion (J.A. 5-17) and held that the leases 
on the land were properly extended since the partial assignments were 
filed before August 29, 1958, and the land was not available to appellant.” 


0 


THE SECRETARY CANNOT DISOBEY A CLEAR 
MANDATE OF CONGRESS 


In Knight v. United Land Association, 142 U.S. 161, 181, 35 L. ed. 


974, 981 (1891), the Court laid down the responsibility of the Secretary 
as follows: 


"The Secretary is the guardian of the people of the United 
States over the public lands. The obligations of his oath 
of office oblige him to see that the law is carried out, and 
that none of the public domain is wasted or is disposed of 
to a party not entitled to it." 


| 
There is no question that Section 30(a) of the Mineral Leasing Act 


required the Secretary to deny effect to partial assignments| executed in 
the last month of the last year of the extended term, and the|Secretary 
recognized this in both Franco Western opinions. There is also no ques- 
tion that the extension of the leases, as a result of the partial assignments 
thus validated, was a grant of public land in derogation of the statute. 


2 Because the decisions of the Secretary which form the basis of the suit herein 
were based solely on the Supplemental Franco Western opinion, the brief herein 
must necessarily be an attack on that decision. If this decision is found by the 
Court to be erroneous, then the actions of the Secretary in the decisions under 
review herein are equally erroneous, and should be set aside. 
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The Secretary has no power to abridge, enlarge or disobey a 
statutory mandate. He has a duty to enforce the law as set forth by 
Congress and his failure to do so herein was, therefore, improper. 
Burfenning v. Chicago Ry., 163 U.S. 321, 323, 41 L. Ed. 175, 176 (1896); 
Lane v. Hoglund, 244 U.S. 174, 182, 61 L. Ed. 1066, 1069 (1917); Seaton v. 
Texas Co., 103 U.S. App. D.C. 163, 256 F. 2d 718 (1958). Cf. United States 
v. Malanaphy, 168 F. 2d 503, 507 (2nd Cir., 1948); Talbot v. Atlantic Steel 
Co., 107 U.S. App. D.C. 116, 122, 275 F.2d 4, 10 (1960). 


It 


THE OPINION OF THE ASSOCIATE SOLICITOR DOES NOT 
JUSTIFY THE SECRETARY DEPARTING FROM THE STATUTE 
The Secretary sought to carve out an exception to rule that it must 

obey the statute by holding that it will enforce the statute only as it affected 
partial assignments filed after August 29, 1958. The Secretary sought to 
justify this action on the fact that the Associate Solicitor had written in 
an unreported memorandum that partial assignments filed in the last 
month of the extended term of the lease would effectively extend the lease. 
The Secretary held that, in view of this memorandum, to enforce the statute 
as to partial assignments before August 29, 1958, would be retroactive 
action, and thus should be avoided. 


A. The Secretary Misconceived the Nature of the June 4, 1957, 
Memorandum. : 


The memorandum was merely an unpublished opinion by the Associate 
Solicitor of one Division to the Chief of another Division. It was not arrived 
at through an ad hoc adjudication of a case or controversy on appeal. Such 
an opinion has no more binding effect or legal force than the opinion of 
any other lawyer. United States v. Bennett, 186 F.2d 407 (5th Cir., 1951); 
Kaiser v. United States, 262 F. 2d 367, 371 (7th Cir., 1958). Cf. McComb 
v. Shepard Niles Crane & Hoist Corp., 171 F. 2d 69, 72 (2nd Cir., 1958). 
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As has been shown, the Secretary made no finding that there was a 
general reliance on this unreported memorandum. ? The lessees should 
have been aware of the statutory provision of Section 30(a) in effect since 
1946, which in clear and unambiguous terms would invalidate such partial 
assignments. There was no requirement that the lessees wait until the 
last month to file partial assignments. Their failure to follow the statute 
Should not now be used as an excuse to grant them public lands in deroga- 
tion of the Mineral Leasing Act. Cf. Porter v.Senderowitz,158 F.2d 435, 
441 (3rd Cir., 1946), cert. den. 329 US 688. 


B. Adherence to the First Franco Western Decision Would Not 
Result in Retroactive Action. | 


The Secretary changed* its first Franco Western decision on the 
basis that it did not wish to give retroactive effect to its interpretation 
of Section 30(a). | 


However, in order for the "vice" of retroactivity to arise there 
(1) must be a prior decision which is overruled and (2) must be general 


reliance on the prior decision. 


When the Franco Western decision was rendered it was the first 


time that Section 30(a) of the Act was interpreted by the Secretary in an 


5 


actual case.“ The Secretary merely applied this statute at the first op- 
| 


portunity in which the issue arose. This is not retroactivity, except that 


3 Since the memorandum was unreported and was directed solely| to the Chief of 
the Geological Survey, the inference is that the lessees did not know of the memo- 
randum and hence there could be no reliance. Also, as has been shown, the supple- 
mental Franco Western decision validated all such assignments even if made prior 
to the time of the memorandum. 


4 It is true that the Secretary stated, 65 Interior Dec. at page 428, ''Nor is there 
anything in the decision of August 11, 1958, which indicated that other leases which 
prior to that date had been extended under the theory that leaseholders could file 
partial assignments of their extended leases during the 12th month of the 10th year 
* * * would be subject to attack by the Department.:' However, the|Secretary then 
proceeded to validate the assignment of Hagood which he has previously held invalid. 
This is a clear change in the holding. 


5 As has been shown, supra, the memorandum of the Associate Solicitor was not 
a holding. 
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in a sense every case of first impression has a retroactive effect. Secu- 


rities & Exchange Commission v. Chenery Corp., et al., 332 U.S. 194, 203, 
91 L.Ed. 1995, 2003 (1947). 


Similarly, in Manhattan General Equipment Co. v. Commissioner of 
Internal Revenue, 297 U.S. 129, 135, 80 L.Ed., 528, 531-32 (1936), the 
Court stated: 

"The contention that the new regulation is retroactive is 

without merit * * * it pointed the way for the first time, 

for correctly applying the antecedent statute * * * it does 

not and could not alter the statute. It is no more retro- 

active in its operation than is a judicial determination 

construing and applying a statute to a case in hand,'"6 

The lessees certainly had no vested interest in a hypothetical deci- 
sion in their favor: prior to the time the statute is first construed by the 
Secretary. Cf. Helvering v. Reynolds, 313 U.S. 428, 433, 85 L.Ed. 1438, 
1442 (1941). 


C. Assuming That Adherence to the First Franco Western 
Decision Would Result in Retroactive Action, the Secretary 


Had No Power to Limit the Decision to Prospective Application, ~ 

The Secretary has on numerous occasions held that unauthorized 
or erroneous acts or omissions by its agents cannot bind the Secretary 
to permit action or grant public land in derogation of its statutory man- 
date. This is true even if a reversal of the unauthorized or erroneous 
action would create hardship to the persons affected who relied on such 


action. Morton Oil Company, 63 Interior Dec. 392, 397 (1956); Earl C. 


Presley, et al., 60 Interior Dec. 290, 292 (1949); Kern Oil Co. v. Clarke, 
31 Interior Dec. 288, 302 (1902). 


The Secretary, by making an exception in the instant case, has 
departed from its settled practice. He cannot properly do so. McKay v. 
Wahlenmaier, 96 U.S. App. D.C. 313, 226 F.2d 35 (1955); Barash v. Seaton, 
103 U.S. App. D.C. 159, 256 F.2d 714 (1958). 


§ The case hereinjis even stronger in that it does not involve a regulation but 


rather an unpublished memorandum which has no legal effect. 
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The courts have similarly held that a change in administrative 
policy, brought about by the reversal of a previous unauthorized or 
erroneous interpretation of the statute, does not justify a refusal to 
apply the statute correctly even if such action would create a hardship 


on those who relied upon the previous error. 


Thus, in Ewert v. Bluejacket, 259 U.S. 129, 138, 66 L.Ed. 859, 862 
(1922), the Court stated: 


"Any error by the (Interior) Department in an interpretation 
of the statute cannot confer legal rights inconsistent with 
its express terms." 


In Prosser v. Finn,’ 208 U.S. 67, 74, 52 L.Ed. 392, 396 (1908), 
the Court stated: 


"In the eye of the law, his case is not advanced by the fact 
that he acts in conformity with the opinion of the Commis- 
sioner * * *, An erroneous interpretation of the statute 
by the Commissioner would not change the statute or confer 
any legal rights * * *, The law, as we now recognize it to 
be, was the law when the plaintiff entered the lands in ques- 
tion." | 


———— 


In United States v. San Francisco, 310 U.S. 16, 31-32, 84 L.Ed. 
1050, 1060-1061 (1940), the Court stated: 
"We cannot accept the contention that administrative rulings 
-— such as those here relied on — can thwart the plain|pur- 
pose of a valid law. As to estoppel, it is enough to repeat 
that * * * the United States is neither bound nor estopped 
by acts of its officers or agents in entering into an arrange- 
ment or agreement to do or cause to be done what the law 
does not sanction or permit." 8 


In Schafer v. Helvering, 65 App. D.C. 292, 295, 83 F.2d 317, 320 
(1936), aff'd. 299 U.S. 171, 81 L.Ed. 101 (1936), the Court stated: 


7 In this case the party involved had made a land entry in good faith, diligently 
and at great expense as a result of special advice given to him by the Commissioner 
of the Land Office on a construction of the statute by the Interior Department which 
prevailed at the time of the party ‘s entry. 


8 The city had argued that it had relied upon an interpretation of the applicable 
statute of the Department of Interior during the period 1913 to 1937 |which would 
permit the action under attack. 
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"Wrongs between man and man, which shock the conscience 
and justify the intervention of a court of equity, cannot af- 
fect or prejudice the sovereign in the right to demand the 
full measure of the statute. Whoever deals with the govern- 
ment does so with notice that no agent can, by neglect or 
acquiescense, commit it to erroneous interpretation of the 
law. True enough, petitioners might have altogether avoided 
the tax * * * but for their reliance upon the repeated approv- 
al of the other method by the Bureau, but even that cannot 
help them if the old interpretation by the Bureau was wrong 


* * * ITC 

The principle that the Secretary cannot bind itself by unauthorized 
or erroneous actions of its subordinate is founded in sound public policy. 
As has been shown, to do so would result in the Secretary improperly 
disobeying the will of Congress. Ewert v. Bluejacket, Prosser v. Finn, 
United States v. San Francisco, Schafer v. Helvering, supra. To do so 
would also in effect shear the Secretary of its supervisory power and 
authority over its subordinates, Kern Oil Co. v. Clarke, 31 Interior Dec. 
288, 302 (1902). Only by denying legal effect to such erroneous action, 
can the United States be protected from mistakes or connivance of its 
own officers and agents. Cf. United States v. Mississippi Valley Generat- 
ing Co., 364 U.S. 520, 5 L.Ed. 268, 295 (1961). 


Even where a prior court's interpretation of a statute has been 
changed by a new court interpretation, the courts have traditionally held 
that it cannot limit its decision to prospective application only. Lyon v. 


Bausch & Lomb Op. Co., 224 F.2d 530, 537 (2nd Cir., 1955). 


In this regard the following language by Justices Black and Douglas 
in James v. United States, 366 U.S. 213, 6 L.ed. 246, 257 (1961) is signifi- 
cant: 


"In our judgment one of the great inherent restraints upon 
this Court's departure from the field of interpretation to 
enter that of lawmaking has been the fact that all depart- 
ments of the Government have always heretofore realized 


: This case was cited with approval by the Supreme Court most recently in 


Automobile Club of Michigan v. Commissioner, 353 U.S. 180, 183, 1 L.Ed. 746, 
750 (1957). ot 
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| 

that prospective lawmaking is the function of Congress 
rather than of the courts. We continue to think that this 
function should be exercised by Congress under our con- 
stitutional system." 


It is important to note that if Congress wishes to empower an 


administrative agency to limit its rule to prospective operation, it does 
so by specific statutory provision. See 68 Stat. 917, 26 U.S.C. 7805(a), 
(1958 ed.), 10 | 


IV 


THE SECRETARY CANNOT ISSUE A RULING OF GENERAL APPLI- 
CABILITY WITHOUT PRIOR PUBLICATION AND A PUBLIC OPPOR- 
TUNITY TO COMMENT. THE SECRETARY CANNOT TAKE AWAY 
AN ESTABLISHED STATUTORY RIGHT BY A PROCEDURE THAT WAS 
IN EFFECT RULE MAKING BUT WHICH REQUIRED ADJUDICATORY 
DISPOSITION. 


| 
By its action in the Supplemental Franco Western decision, what 
the Secretary did in effect was to change 43 C.F.R. 192.140 to read: 


"Subject to final approval by the Bureau of Land Manage- 


ment, assignments of subleases shall take effect as of the 
| 


first day of the lease month following the date of filing) 
* * *, Provided, however, that the foregoing shall not|be 
applicable to assignments filed at the end of or before 


August 29, 1958." 
The Secretary's decision was directed at situations rather than 
particular persons, and, therefore, the Secretary in effect issued a new 
rule. Willapoint Oysters v. Ewing, 174 F.2d 676, 693 (9th Cir., 1949). 
This action is improper: 
1. Notice of the proposed new rule was not published and the public 
was not given an opportunity to comment as required by the Administrative 


Procedure Act. 5 U.S.C. 1003. See Elof Hansson Inc. v. United States, 
178 F.Supp. 922, 928-929 (Cust. Ct., 1959). 


10 this provides; "The Secretary or his delegate may prescribe the extent, if any, 
te which any ruling or regulation, relating to the internal revenue laws, shall be 
applied without retroactive effect." 
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2. Since the leases were improperly extended, applicants for leases 
to such land (including appellant) had a statutory right to such leases, if 


they were the first qualified applicants. The Secretary, therefore, improp- 


erly took away an established statutory right of appellant by a procedure 
that was in effect rule making but which legally and properly required 
adjudicatory disposition. Zenith Radio Corp. v. Federal Communications 
Commission, 93 U.S. App. D.C. 284, 288, 211 F.2d 629, 634 (1954). 


3. The Secretary issued a ruling that was not within the confines 


of its granting statute, supra, pp. 12-13, 14-17. 


Vv 


SINCE THE SECRETARY HAD NO AUTHORITY TO EXTEND THE LEASES, 

THE EXTENSIONS OF THE LEASES APPLIED FOR BY APPELLANT WERE 

VOID. THE LAND WAS THEREFORE AVAILABLE FOR LEASING WHEN 

APPELLANT APPLIED AND APPELLANT SHOULD BE GRANTED SUCH 

LEASES AS THE FIRST QUALIFIED APPLICANT. 

The law is clear that a grant by the Secretary of public lands in 
a manner unauthorized by law is void — not merely voidable but simply 
void. Doolen v. Carr, 125 U.S. 618, 625, 31 L. Ed. 844, 847 (1887); 
Louisiana v. Garfield, 211 U.S. 70, 77, 53 L. Ed. 92, 96 (1908); Waskey v. 
Hammer, 223 U.S. 85, 94, 56 L. Ed. 359, 365 (1912). 


If the action of the Secretary was void, then the lands applied for 
by appellant were available for leasing, and he should have been granted 
a lease for each application for which he was the first qualified applicant. 
Bettie H. Reid, et al., 61 Interior Dec. 1 (1952); McKay v. Wahlenmaier, 
96 U.S. App. D.C. 313, 226 F.2d 35 (1955). 
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CONCLUSION 


For the reasons set forth above, the judgment of the Court below, 


granting summary judgment for defendant, should be reversed and the 


Court below should be ordered to cancel the leases improperly extended 
by appellee and to award such leases to appellant in each case that the 
Court finds appellant to be the first qualified applicant. McKay v. Wahlen- 
maier, 96 U.S. App. D.C. 313, 226 F.2d 35 (1955). | 


Respectfully submitted, 


CHESTER C. SHORE 


Warner Building 
Washington, D.C. 


Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DUNCAN MILLER 
Box 4045, Terminal Annex 
Los Angeles 54, California, 
Plaintiff 
ee CIVIL ACTION NO. 
FRED A. SEATON 
Secretary of the Interior 
Washington, D.C. 


~ 


Defendant 

RELEVANT DOCKET ENTRIES 
Date Proceedings 
1960 
Oct. 20 Complaint, filed. 
Dec. 5 Answer of defendant. 
1961 
Feb. 14 Consent order substituting Stewart L. Udall for Fred A. Seaton. 
March 20 Motion of defendant for summary judgment of dismissal, filed. 
April19 Cross motion of plaintiff for summary judgment, filed. 


June 27 Judgment granting defendant's motion for summary judgment; 
denying plaintiff's cross motion for summary judgment, 
complaint dismissed. 


Aug. 24 Notice of Appeal on judgment of June 27, 1961. 


[ Filed October 20, 1960] 


COMPLAINT 
(For judicial review of agency action under the 
Administrative Procedure Act) 
1. Plaintiff herein is a citizen of the United States and an 
applicant to the Department of the Interior for certain oil and gas leases 
on public lands pursuant to Section 17 of the Mineral Leasing Act of 1920, 


as amended (30 U.S.C.A. §226). Defendant is the Secretary of the Interior. 
This Court has jurisdiction of this action pursuant to Section 10 of the 
Administrative Procedure Act (60 Stat. 243; 5 U.S.C.A. §1009). 

2. Under the provisions of Section 17 of the Mineral Leasing 


Act of 1920, supra, the Secretary of the Interior is authorized to lease for 


oil and gas purposes public lands, which are not within any known geological 
structure of a producing oil and gas field. When exercising such authority, 
the Secretary of the Interior is required to issue a lease to the person first 
making application therefor, who is qualified to hold a lease under said Act. 

3. Under the provisions of Section 17 of the Mineral Leasing 
Act of 1920, supra, upon the expiration of the initial five-year term of any 
noncompetitive lease, as to lands not within the known geologic structure 
of a producing oil or gas field, the record title holder thereof is entitled 
to a single extension of the lease for a period of five years and so long 
thereafter as oil or gas is produced in paying quantities. 

4. Section 30(a) of the Mineral Leasing Act of 1920, as added 
by Section 7 of the Act of August 8, 1946 (60 Stat. 955), as amended 
(30 U.S.C.A. §187a), permits the assignment of portions of oil and gas 
leases which are in their five-year extended term by virtue of Section 17 
of that Act and provides that the segregated leases of undeveloped lands 
resulting from such assignments shall continue in full force and effect for 
two years and so long thereafter as oil or gas is produced in paying quantities. 
Section 30(a) of the Act and 43 C.F.R. §192.140 further provide that any 
assignment shall take effect as of the first day of the lease month following 
the date of filing of|such assignment in the proper land office. 

5. Pursuant to Section 17 of the Mineral Leasing Act of 1920, 
Supra, plaintiff filed in certain land offices of the Department of the Interior 
56 non-competitive oil and gas lease offers, which offers are listed in the 
decisions of the Secretary of the Interior attached as Exhibits A through G, 
which exhibits plaintiff prays be read as a part hereof as if set out in full 


herein. 
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6. Each and every one of the plaintiff's lease offers was re- 
jected due to the fact that the leaseholders of record in the twelfth and 
final month of the extended term of the lease had attempted to effect an 
assignment of a portion of their leases under Section 30(a) of|the Mineral 
Leasing Act of 1920, supra, which purportedly would have the effect of 
extending the segregated leases resulting from such assignments for a 
period of two years and so long thereafter as oil or gas is produced in 
paying quantities. 

7. Each and every one of plaintiff's lease offers was rejected 
despite the clear and unequivocal provision of Section 30(a) of the Mineral 
Leasing Act of 1920, supra, and 43 C.F.R. §192.140, that any assignment 
shall take effect as of the first day of the lease month following the date of 
filing of such assignment in the proper land office. That is, the extended 
term of the lease had expired by operation of law before the purported 
assignment could take effect and, therefore, the purported assignment was 
null and void and of no efficacy whatsoever. 

8 Prior to August 11, 1958, the Department of the Interior 


had erroneously taken the position that a partial assignment filed on the 


last day of the extended five year term of a noncompetitive oil and gas lease 
would extend the segregated portions of the lease for two years notwith- 
standing the clear mandate of Section 30(a) of the Mineral Leasing Act of 
1920, supra, and 192.140 that any assignment shall take effect as of the 
first day of the lease month following the date of filing of such assignment 

in the proper land office, thereby terminating the extended lease before 

the purported assignment could become effective. (M-36443, dated June 4, 
1957). The Secretary of the Interior finally recognized that such view was 
contrary to the clear meaning of the statute, and ruled that anjassignment 
filed during the last month of the extended lease term cannot become effective 
to segregate the lease and to entitle the segregated portions to any extension. 
(Franco Western Oil Company, et al, 65 LD. 316, dated August 11, 1958). 
However, the Secretary has erroneously, arbitrarily and with caprice ruled 
that his August 11, 1958, opinion should be applied only with respect to 
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partial assignments of leases in the twelfth month of their tenth year filed 
after August 29, 1958. (Franco Western Oil Company et al, 65 LD. 427, 
dated September 30, 1958). All assignments which were referred to in 

the Secretary's decisions (Exhibits A through G hereto) were filed in the 
twelfth month of the tenth year of the lease and on or before August 29, 1958, 
and, therefore, were not declared invalid by the Secretary. 

9. Plaintiff was the first qualified offeror for the lease offers 
referred to in Exhibits A through G hereto and would have been granted 
such leases but for the erroneous construction of the law by the managers 
of the land offices in which his offers were rejected, the Bureau of Land 
Management of the Department of the Interior which upon appeal by plaintiff 
affirmed the action of the land managers, and the Secretary of the Interior 
who upon appeal by plaintiff affirmed the decisions of the Bureau of Land 
Management (Exhibits A through G hereto) and from whose decisions this 
Complaint for judicial review is filed. Plaintiff has exhausted his adminis- 
trative remedies. 

10. Defendant, through his erroneous construction of the law, 
has injured plaintiff, is plainly wrong, has acted in an arbitrary and capri- 
cious manner and has exceeded his lawful authority. In so doing, defendant 
has deprived plaintiff of a valuable property right. As a result thereof, plain- 
tiff is a person suffering legal wrong because of agency action and is thereby 
entitled to judicial review of defendant's decisions under Section 10 of the 
Administrative Procedure Act (5 U.S.C.A. §1009). 

WHEREFORE, Plaintiff prays: 

1. That the Court hold unlawful and set aside the decisions 
of the Secretary of the Interior attached hereto as Exhibits A through G, 
on the grounds that they are arbitrary, capricious and not in accordance 
with law. 
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2. That the Court order cancellation of all leases |conflicting 
with those applications made by plaintiff which are the subjectlof defen- 
dant's decisions attached hereto as Exhibits A through G and order that 
plaintiff be awarded such leases. 


BROOKHART, BECKER & DORSEY 


By /s/ Malvern J. Sheffield, Jr. 
Attorney for Plaintiff 
1700 K Street, N.W. 
Washington 6, D.C, 


EXHIBIT A 


OIL AND GAS * 4 Assignments and Transfers 
* 8 Extensions 


* 9 Lands Subject to Leasing 


Leases extended by partial assignments filed during the last 
month of the last year of the extended primary term of the base lease, will 
not be disturbed where such assignments were filed prior to August 29, 1958, 

Lands embraced in leases extended for two years by assignment, 
are not available for further leasing, and it is proper to reject offers therefor. 
Duncan Miller, Los Angeles 0159077, 0160390 (September 18, 1959) 


Exhibit A (cont'd.) 


In reply refer to: 
Los Angeles 0159077 
0160390 
5.04 g 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Washington 25, D.C. 


September 18, 1959 


DECISION 
Duncan Miller ; Oil and Gas 


Decisions Affirmed 

Mr. Duncan Miller has appealed from separate decisions of the 
Manager rejecting his above-identified oil and gas lease offers filed under 
the Mineral Leasing Act, as amended (30 U.S.C., 1952 ed., Supp. V, sec. 226), 
for the reason the land involved is included in existing oil and gas leases. 
Lease offer 0159077 was rejected as to a portion of the land embraced 
therein for the reason it was patented without a reservation of oil and gas 
to the United States. However, appellant has raised no issue as to this 
matter. 

The records show that the land in question is embraced in out- 
standing leases Los Angeles 071285, 071285-A, 087594, and 087594-A. All 
of these leases were extended for two years beyond the extended primary 
term thereof by reason of partial assignments filed pursuant to the pro- 
visions of regulation 43 CFR 192.144(b). The partial assignments in each 
case were filed during the last month of the last year of the extended term 
of the base lease. 

The appellant contends in substance that the partial assignments 
could not have legally extended the leases for the reason the base leases 
expired by operation of the law because there was no production on either 


lease. 


4 Exhibit A (cont'd. 
Section 30(a) of the Mineral Leasing Act, as amended by the 
Act of July 29, 1954 (30 U.S.C., sec. 187a), and the regulation thereunder, 
43 CFR 192.144, provide in pertinent part that: 
"***Any partial assignment of any lease shall segregate 
the assigned and retained portions thereof ***; and such 
segregated leases shall continue in full force and effect for 
the primary term of the original lease, but for not less than 
two years after the date of discovery of oil and gas in paying 
quantities upon any other segregated portion of the lands 
originally subject to such lease. Assignments under this 
section may also be made parts of leases which are in their 
exteided term because of any provision of this Act. The 


segregated lease of any undeveloped lands shall continue in 
full force and effect for two years and so long thereafter as 
oil and gas is produced in paying quantities."" (Emphasis Supplied) 


The Department in a number of opinions and decisions has held 


that the portions of leases of undeveloped land segregated by partial assign- 
ments are extended pursuant to section 30(a) of the Mineral Leasing Act, 
supra, for a minimum of two years from the effective date of the assignment, 
even though the two-year extension will continue the leases beyond the end 
of the five year extended term of the original lease. Solicitor|s Opinions, 
M-36278, 62 LD. 216, (1955); M-36342, 64 LD. 127, (1957); M-36398, 
64 LD. 135, (1957); M-36464, 64 ILD. 309, (1957); Franco Western Oil 
Company et al., 64 LD. 316, (1958), Richard P. DeSmet, et al, A-27837, 
October 29, 1958. 
The Department has determined in Franco Western Oil Company 
etal., 65 LD. 316, supra, that partial assignments filed during the last 
month of the last year of the extended term of the lease cannot; effect the 
segregation of the leases, and entitle the segregated portions to a two-year 
extension afforded by the statutes. However, ina supplemental decision 
thereto, Franco Western Oil Company et al., 65 LD. 427, (September 30, 
1958), it was held that any action taken in extending oil and gas leases 
segregated by such assignments submitted on or before August 29, 1958, 
will not be disturbed. 


Exhibit A (cont'd.) 

Accordingly, since the assignments in these cases were filed 
on or before August 29, 1958, the segregated portions of the leases were 
properly extended for two years. The land being embraced in these 


extended leases, it was not available for further leasing, and it was proper 
to reject the lease offers therefor. Albert C. Massa et al., 63 LD. 279 
(1956); Stephen P, Dillon, Martha M. Roderick, 66 I.D. 148 (1959). 


The decisions of the Manager are therefore affirmed. 


/s/ Earl F. C. Lomas 
Acting Director 


Approved Oct. 2, 1959 


Asst. Secretary of the Interior 


EXHIBIT C 62442-59 
DUNCAN MILLER 


Decided October 30, 1959 
A-28093, A-28151, 
A-28191, A-28195, 
A-28196, A-28203, 
A~-28221, A-28222, 
A-28225, A-28239 


Oil and Gas Leases: Assignments or Transfers--Oil and 
Gas Leases: Extensions 

The Department's supplemental decision in Franco Western 
Oil Company, 65 I.D. 427 (September 30, 1958), is adhered to. 


Exhibit C (cont'd.) 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D.C. 


A-28093, A-28151, A-28191, 
A-28195, A~28196, A-28203, 
A-28221, A-28222, A-28225, 
A-28239 

iy 


Duncan Miller : Colorado 023719 et al.) — 
: Oil and gas lease offers rejected. 
: Affirmed. 
APPEALS FROM THE BUREAU OF LAND MANAGEMENT 

The appeals listed above have been made to the Secretary by 
Duncan Miller from decisions of the Director, Bureau of Land Management, 
which affirmed decisions of the managers of the Bureau's land offices in 
Colorado, Wyoming, Montana, Utah and New Mexico, rejecting oil and gas 
lease offers filed by Miller in those states because in each case the lands 
applied for were included in outstanding leases which had been originally 
issued for a 5-year period, extended for a single 5-year term, and further 
extended by reason of partial assignments for a 2~year term and so long 
thereafter as oil and gas is produced in paying quantities. 

Miller contends that all of the conflicting leases were extended 
for 2 years as a result of partial assignments filed in the twelfth month of 
their extended 5-year term and that such extensions are unlawful. In essence, 
his contention is an attack on the validity of the Department's supplemental 
decision of September 30, 1958, in the case of Franco Western Oil Co. et al., 
65 LD. 427. 

The Department is standing firm on the supplemental decision. 
The ruling in that decision has recently been approved by Assistant Secretary 
of the Interior Ernst in at least two decisions by the Director of the Bureau 


7 ; . : 
1 The lease offers filed by the appellant in the various appeals herein 
considered are listed in the attached appendix. 


Exhibit C (cont'd.) 
of Land Management, T.K. Sterling, Wyoming 069405, etc. (June 23, 1959), 
approved by Assistant Secretary Ernst on July 2, 1959; and Betty J. Lewis, 
Colorado 024377, \etc. (August 18, 1959), approved by Assistant Secretary 
Ernst on August 21, 1959. 
Consequently, rejection of Miller's lease offers was proper. 
Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental Manual; 
24 F.R. 1348), the decisions of the Director, Bureau of Land Management, 


are affirmed. 


(Sgd) Edmund T. Fritz 
Deputy Solicitor 


APPENDIX A-28093 et al 


Appeal Nos. Leases 
A-28093 Colorado 023719 


A-28151 Wyoming 068581 
" 068591 through 068595. 
" 068605, 068606 
" 068614 through 068619. 
" 068622 through 068626. 


A-28191 Montana 030887 
A-28195 Utah 030339 

A-28196 Montana 030886 
A-28203 Montana 030905 


A-28221 Montana 030904 
m 031040 


A-28222 New Mexico 036972 


A-28225 Colorado 023704 
7 023788 


A-28239 Colorado 023705 
as 023706 
uy 023718 
ss 023720 
u 023743 
wy 023789 


EXHIBIT D 
65442-59 
DUNCAN MILLER 
A-28133 Decided December 22, 1959 
Oil and Gas Leases: Assignments or Transfers--Oil and 
Gas Leases: Extensions 
The Department's supplemental decision in Franco Western 
Oil Company, 65 I.D. 427 (1958), is adhered to. 
UNITED STATES 
DEPARTMENT OF THE INTERIOR 


Office of the Secretary 
Washington 25, D.C. 


A-28133 
Duncan Miller : Utah 030019 et al. 1 
: Oil and gas lease offers rejected. 
: Affirmed. 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
Duncan Miller has appealed to the Secretary of the Interior 
from a decision of the Director, Bureau of Land Management, dated 
March 31, 1959, which affirmed various decisions of the manager of the 
Salt Lake City, Utah, land office rejecting his oil and gas lease offers x 
because the lands applied for were included in outstanding leases which 
were extended for a 2-year period and so long thereafter as|oil and gas 


is produced in paying quantities. 2/ The leases were extended by virtue 
of partial assignments filed in the twelfth month of their extended 5-year 
term. Miller contends that the extensions were unlawful. 


On its face it is apparent that this appeal, like several others 
in which Miller has been involved, is in essence an attack on the validity 


ey The lease offers involved in this appeal are as follows: Utah 030019, 
030020, 030021, 030023, 030062, 030077, and 030078. Miller|has not appealed 
to the Secretary from the rejection of lease offer Utah 030079, which was 
rejected on the ground that offer was not accompanied by sufficient advance 
rental. 


2/ Utah 030020 was rejected in part for another reason which Miller 
concedes to be correct. 


12 

Exhibit D (cont'd.) 
of the Department's supplemental decision of September 30, 1958, in the 
case of Franco Western Oil Company et al., 65 1.D. 427. As previously 
announced the Department is standing firm on the supplemental decision. 
Duncan Miller, A-28093 et al. (October 30, 1959). 

Consequently, rej ection of Miller's offers was proper. 

Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 210.2.2A(4)(a), Depart- 
mental Manual; 24:.F.R. 1348), the decision of the Director, Bureau of 
Land Management, is affirmed. 


(Sgd) Edmund T. Fritz 
Deputy Solicitor 


EXHIBIT F 


68349 -60 
DUNCAN MILLER ET AL. 

A-28258 et al. Decided February 10, 1960 

Oil and Gas Leases: Applications--Oil and Gas Leases: 
Lands Subject to--Oil and Gas Leases: Extensions 

The departmental ruling that land included in an outstanding 
oil and gas lease is not available for leasing to others and that an applica- 
tion filed for such land must be rejected regardless of whether the out- 
standing lease was or was not properly extended is adhered to. 

Oil and Gas Leases: Assignments or Transfers--Oil and 
Gas Leases: Extensions 

The Department's supplemental decision in Franco Western 
Oil Company et al., 65 I.D. 427, is adhered to. 

Oil and Gas Leases: Assignments or Transfers--Oil and Gas 


Leases: Extensions 
The departmental ruling (62 ILD. 216 (1955), 64 LD. 127 (1957) 
and 135 (1956) that the partial assignment of oil and gas leases during 


Exhibit F (cont'd.) 
their extended 5-year term has the effect of continuing in force all se- 
gregated leases of undeveloped lands is adhered to. 

UNITED STATES 
DEPARTMENT OF THE INTERIOR 


Office of the Secretary 
Washington 25, D.C. 


A-28258 Duncan Miller : New Mexico 039403) etc. 1/ 


A-28263 Duncan Miller : Oil and gas lease offers 
John Snyder : rejected. 
Halvor F. Holbeck « Apticwied: 


A-28287 Duncan Miller 
A-28291 James S. Holmberg 
A-28298 Betty J. Lewis 


A-28300 James S. Holmberg 
Betty J. Lewis 


A-28323 Betty J. Lewis 
A-28324 Duncan Miller 
A-28331 James S. Holmberg 
APPEALS FROM THE BUREAU OF LAND MANAGEMENT 

Duncan Miller, John Snyder, Halvor F. Holbeck, James H. 
Holmberg, and Betty J. Lewis have taken separate appeals to the Secretary 
of the Interior from decisions of the Director and the Acting Director, 
Bureau of Land Management, affirming decisions of the managers of the 
New Mexico, Wyoming, Colorado and Utah land offices, which rejected 
their offers to lease lands for oil and gas purposes pursuant to section 17 
of the Mineral Leasing Act, as amended (30 U.S.C., 1958 ed., sec. 226), 


because the lands were included in outstanding leases at the time the 


offers were filed. 
The appellants contend that the outstanding leases were 
improperly extended. 


>——— 


= See the Appendix for the offers involved in the individual appeals. 


Exhibit F. (cont'd.) 
The arguments presented have been considered and rejected 
many times by the Department, in several instances as the result of 


appeals by these same appellants. 2 


The Department finds no reason to disturb its previous 
rulings. 

Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental Manual; 
24 F.R. 1348), the decisions of the Director and the Acting Director are 
affirmed. 


(Sgd) Edmund T. Fritz 
Deputy Solicitor 


APPENDIX 
Appeal Offerors Serial Numbers 


A-28258 Duncan Miller New Mexico 039403 
039462 
039463 


Duncan Miller Wyoming 070501 
John Snyder ibs 
Halvor F. Holbeck 070685 

071468 


A-28287 Duncan Miller New Mexico 037260 
039461 


A-28291 James S. Holmberg Colorado 024397 
024399 


A-28298 Betty J. Lewis Colorado 024392 


A-28300 James S. Holmberg Colorado 024385 
Betty J. Lewis 026100 


7 ec Bae 

2 Solicitor's opinions, 62 LD. 216 (1955), 64 LD. 127 (1957) and 

135 (1956); R.M. Youn: R. Sivley, A-27640 (January 30, 1959); 

Betty J. Lewis, Colorado 024377, etc. (August 18, 1959), approved by 
Assistant Secretary Ernst on August 21, 1959; Duncan Miller, A-28093, 
etc. (October 30, 1959); M. Blaine Peterson, A-28111 (November 23, 1959). 


Exhibit F (cont'd.) 


Appeal Offerors Serial Numbers 
A-28323 Betty J. Lewis Colorado 024390 


A-28324 Duncan Miller Utah 030438 
030542 
030543 
030545 


A-28331 James S. Holmberg Colorado 024398 
024400 


EXHIBIT G | 
81575-60 
RAYMOND J. HANSEN ET AL. 
A-28489, etc. Decided September 29, 1960 
Oil and Gas Leases: Assignments or Transfers--Oil and 
Gas Leases: Extensions 
The departmental ruling (62 I.D. 216 (1955), 64 ID. 127 (1957) 
and 135 (1956) that the partial assignment of oil and gas leases during 
their extended 5-year term has the effect of continuing in force all se- 
gregated leases of undeveloped lands is adhered to. 
Oil and Gas Leases: Assignments or Transfers--Oil and 
Gas Leases: Extensions | 
The Department's supplemental decision in Franco Western 
Oil Company et al., 65 LD. 427, is adhered to. | 


Exhibit G (cont'd.) 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D.C. 


A-28489 Raymond J. Hansen : Colorado 024237 
Louise Safarik 


A-28491 Louise Safarik : New Mexico 050344 
Raymond J. Hansen : and 050358 


A-28502 Raymond J. Haason : New Mexico 050395 


A-28510 Louise Safarik : New Mexico 050418, 
: 050432, 050443, 
: 050445, and 050458 


A-28521 Duncan Miller : New Mexico 045884 


A-28563 Richard M. Ferguson : New Mexico 050371, 
: 050421 and 050861 


A-28568 Robert Schulein : Colorado 034509 
: through 034522, 
: and 034462 


A-28579 Ernest G. Erickson : Los Angeles 0161570 
: Oil and gas lease offers rejected. 
: Affirmed. 
APPEALS FROM THE BUREAU OF LAND MANAGEMENT 
Raymond J. Hansen, Louise Safarik, Duncan Miller, Richard 
M. Ferguson, Robert Schulein, and Ernest G. Erickson have taken appeals 
to the Secretary of the Interior from decisions of the Director and the 
Acting Director, Bureau of Land Management, affirming decisions of land 
offices in Colorado, New Mexico, and California rejecting their offers to 
lease lands for oil and gas purposes pursuant to section 17 of the Mineral 
Leasing Act, as amended (30 U.S.C., 1958 ed., sec. 226), because the 
lands were included in outstanding leases at the time the offers were filed. 
The appellants contend that the outstanding leases were im- 
properly extended. 
The Department has considered and rejected many times the 
arguments presented by the present appellants against its ruling that 
the partial assignment of oil and gas leases during their extended 5-year 


Exhibit G (cont'd.) 
term has the effect of continuing in force all segregated leases of un- 
developed lands (62 LD. 216 (1955), 64 LD. 127 (1957) and 135 (1956)) 1/ 
and against its ruling in the supplemental decision in Franco Western 
Oil Company et al., 65 LD. 427 (1958), that where the Department places 
a different interpretation on an act of Congress from that previously 
adopted, its decision announcing the new interpretation of the statute is 
to be given prospective application only and that actions previously taken 
in extending oil and gas leases under the overruled interpretation of the 


statute will not be disturbed. 2/ 


Raymond J. Hansen, one of the present appellants, was one of 
| 


those whose offers the Department, by the first Franco Western decision 
of August 11, 1958 (65 LD. 316), held should not have been rejected on the 
ground that the land embraced in the offer was, when the offers were filed, 
embraced in an outstanding oil and gas lease. It overruled a/previous 
construction of section 30(a) of the Mineral Leasing Act, as amended 
(30 U.S.C., 1958 ed., sec. 187a), and held that the partial assignment of 
the lease covering the land for which Hansen and others had applied was 
ineffective to extend the oustanding lease. 
Thereafter, by the supplemental decision in that case, the 
Department determined that its August 11, 1958, decision was to have 
prospective application only and held that partial assignments of leases 
in the twelfth month of their tenth year in August 1958, filed on or before 
August 29, 1958, would be recognized. It vacated its August 11, 1958, 
decision insofar as it held that the land involved in that decision was 
available for oil and gas leasing on July 1, 1957, when the offers of Franco 
Western Oil Company and Raymond J. Hansen were filed and|the offers 
of Franco Western and Hansen were rejected. 


os PERERA 
L Raymond J. and Harold J. Hansen et al., A-27503 (January 3, 1958); 
Richard P. DeSmet et al., A-27837 (October 29, 1958). 

2/ Duncan Miller, A-28093, etc. (October 30, 1959); M. Blaine Peterson, 


A-28111 (November 23, 1959); Louise Safarik et al., A-28307, etc. 
(April 22, 1960). 


Exhibit G (cont'd.) 

Hansen then brought an action against Fred A. Seaton, the 
Secretary of the Interior, in the United States District Court for the 
District of Columbia (Civil Action No. 2810-59), seeking to have the 
departmental rulings that partial assignments under section 30(a) of the 
Mineral Leasing Act extend the retained as well as the assigned portions 
of oil and gas leases overruled and the supplemental decision in Franco 
Western set aside. | Hansen prayed that the court order the Secretary to 
issue a lease to him pursuant to his offer. 

On July 19, 1960, Judge Luther W. Youngdahl rendered a 


memorandum opinion in which he expressed the opinion of the court that 


the Secretary had "correctly interpreted sec. 30(a) of the Mineral Leasing 
Act, as amended, 30 U.S.C., sec. 187(a) (1958 ed.).". The memorandum 


continued: 

"However, the Court is also of the opinion that the 
September 30, 1958 opinion in Franco Western Oil Company 
is incorrect in extending the prospective nature of the 
Department's August 11, 1958 opinion to the plaintiff. That is 
to say, while economic and administrative practicalities made 
it necessary for the defendant to declare that the August 11, 
1958 decision was prospective, in that it would apply only to 
assignments after August 29, 1958, the Hagood-Savoy Petroleum 
assignment should not have been included. This assignment-- 
but only this one--should have been declared of no effect even 
though it was made before August 29, 1958. See the next-to- 
last paragraph of the August 11, 1958 opinion. 

"Counsel are requested to submit an order." (Emphasis 
added.) 

Thereafter, on August 2, 1960, the court ordered: 

"1, That the partial assignment of federal oil and gas 
lease Los Angeles 087429, from L.N. Hagood to Savoy Petroleum 
Corporation, filed June 17, 1957, was ineffective, and that the 
said lease terminated on June 30, 1957, by operation of law. 


19 


Exhibit G (cont'd.) 
"2. That the plaintiff's offer to lease the SE/4 Sec. 3, 
Township 11 North, Range 24 West, S.B.M. should not have 
been rejected on the ground that said land was, on July 1, 


1957, embraced in an outstanding oil and gas lease, and the 
defendant is hereby directed not to refuse to grant plaintiff's 


offer on that ground." 


Thus both the Department's construction of section 30(a) of 
the Mineral Leasing Act and its action in recognizing partial assignments 
of oil and gas leases in the twelfth month of their tenth year in August, 1958 


filed on or before August 29, 1958, have the approval of the 


court. 


In the circumstances, it was proper to reject the appellants’ 


offers. 


Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental Manual; 
24 F.R. 1348), the decisions of the Director and the Acting Director of 


the Bureau of Land Management are affirmed. 


THEODORE F. STEVENS 
The Solicitor 


By: gd) Edmund T. Fritz 
Deputy Solicitor 


[ Filed December 5, 1960] 


UNITED STATES DISTRICT COURT 
iFOR THE DISTRICT OF COLUMBIA 


DUNCAN MILLER, ) 


Plaintiff, ) 

Vv. CIVIL ACTION NO. 3470-60 
) 
) 
) 


FRED A, SEATON, 
Secretary of the Interior, 
Defendant 


ANSWER 
The defendant, by his attorney, Thos. L. McKevitt, Attorney, 
Department of Justice, for his answer says: 
First Defense 
The complaint fails to state a claim upon which relief can 
be granted. 
Second Defense 
The United States, a sovereign not amenable to suit, is an 
indispensable party. 
Third Defense 
The lessees named in the various oil and gas leases which 
plaintiff seeks to have cancelled by the defendant are indisnensable parties. 
Fourth Defense 
I 
Defendant admits the allegations in the first two sentences in 
the first paragraph. The allegation in the third sentence of this paragraph 
is a conclusion of law. 
0 
The allegations in the second paragraph are conclusions of 


I 

The allegations in the third paragraph are conclusions of law. 
IV 

The allegations in the fourth paragraph are conclusions of law. 


V 
Defendant admits the allegations in paragraph 5, 
VI 
Defendant denies the allegations in paragraph 6.| The plaintiff's 
lease offers were rejected because on the date the offers were filed the 
lands included in the offers were covered by outstanding oiljand gas leases. 
On appeal plaintiff contended that the outstanding leases had| been improperly 
extended for various reasons, including the assertion that some of the 
leases had been extended in the twelfth month of their extended term. This 
particular contention, however, was not made with respect to the offers 
involved in Plaintiff's Exhibit A (departmental decision dated August 10, 
1959, A-28008) and Plaintiff's Exhibit F (departmental decision dated 
August 5, 1960, A-28378). 
vo 
Defendant admits that all of plaintiff's lease offers referred 
to in the complaint were rejected. The remaining allegations in paragraph 7 
constitute conclusions of law. 
vm 
Defendant admits that, in a memorandum dated June 4, 1957, 
the Associate Solicitor, Department of the Interior, held that a partial 
assignment filed during the last month of the extended five-year term of 
a noncompetitive oil and gas lease would extend both the assigned and re- 
tained portions of the lease for two years. pursuant to Section 30(a) of 
the Mineral Leasing Act, as amended, 30 U.S.C. sec. 187a. In a decision 


entitled Franco Western Oil Co., et al., dated August 11, 19 58, 65 LD. 316, 


it was concluded that the earlier interpretation of the Act by) the Associate 
Solicitor was erreneous and that a two-year extension could not be obtained 
by an assignment made during the last month of the extended lease term. 
However, in view of the fact that numerous lease holders had relied upon 

the earlier interpretation, it was held in an opinion dated September 30, 1958, 
entitled Franco Western Oil Co., et al., 65 LD. 427, that the earlier Franco 


Western Oil Company decision would be given only prospective application 


22 


and that any twelfth-month assignments made prior to August 29, 1958, 
would be recognized as resulting in a two-year extension of both the 
assigned and retained portions of an existing lease. In a proceeding 
entitled Hansen v.|Seaton, Civil No. 2810-59, in this Court, it was held, 
on July 19, 1960, that the Secretary's determination to give the changed 
interpretation of the Act only prospective application was valid except as 
applied to the particular individual (Hansen) who, by appeal, had obtained 
that change. 
Kx 
Defendant denies the allegations in paragraph 9 except the 
statement that plaintiff has exhausted his administrative remedies, which 
statement is admitted. 
x 
Defendant denies the allegations in paragraph 10. 
WHEREFORE, defendant demands that the complaint be 
dismissed and that he be awarded his costs. 
/s/ Thos. L. McKevitt 
Attorney, Department of Justice 
Room 2127, Department of Justice 


Bldg. 
Washington 25, D.C. 


Attorney for Defendant 


[ Certificate of Service] 


[ Filed March 20, 1961] 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT OF DISMISSAL 
The defendant, by his attorney, Thos. L. McKevitt, Attorney, 
Department of Justice, moves for summary judgment of dismissal in all 
of the consolidated cases. The grounds for this motion are as follows: 
1. The complaints fail to state a claim upon which relief 
can be granted. 
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2. There is no genuine issue of fact and defendant is entitled 
to judgment as a matter of law. 
This motion is based on the pleadings on file herein, with 


particular reference to the various opinions of the Secretary which appear 


as exhibits to the complaints and (in connection with the Hansen case) 
as Exhibits A to C, inclusive, with the accompanying statement of material 
facts. 
/s/ Thos. L. McKevitt 
Attorney, Department of Justice 


Rm. 2127, Dept. of| Justice Bldg. 
Washington 25, D.C. 


Attorney for Defendant 
[ Certificate of Service] 


[ Filed March 20, 1961] 


DEFENDANT'S STATEMENT OF MATERIAL FACTS 


PURSUANT TO RULE 9, AS AMENDED | 
Duncan Miller v. Udall, Civil No. 34'70-60 


1. At various dates, none of which are set out in the complaint, 
plaintiff filed fifty-six oil and gas lease applications relating to public 
lands of the United States, situated in New Mexico, Wyoming; Colorado, 
Montana and Utah. All of these oil and gas lease applications were re- 
jected by the Manager or the Acting Manager of the local land office on 
the ground that they were in conflict with existing oil and gas leases 
previously issued to third parties. In all but two instances, New Mexico 
034430 (A-28008, Ex. A to Complaint) and New Mexico 039467 (A-28378, 
Ex. F to Complaint), the plaintiff's applications were filed after the con- 
flicting oil and gas leases had been extended by the Manager for two years 
based on partial assignments executed in the last month of their extended 
terms. The assignments, which were approved by the Manager as of a 
date prior to the date the plaintiff's applications were filed, were all made 
prior to August 29, 1958, 
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2. On August 11, 1958, the Secretary of the Interior ruled, 
in a proceeding entitled Franco Western Oil Co., et al., 65 LD. 316, 


that the partial assignment of a public lands oil and gas lease in the 

last month of its extended term could not become effective to segregate 
the lease and to entitle the segregated portion to an extension. Ina 
supplemental opinion dated September 30, 1958, 65 I.D. 427, the Secretary 
held that he would not apply this interpretation to assignments made 
prior to August 29, 1958. 

3. In New Mexico 034430 and New Mexico 039467, previously 
mentioned, the assignments were made prior to the last month of the 
extended terms of the leases. 

4. Plaintiff appealed the rejection of his offers to the Director, 
Bureau of Land Management, who affirmed. Plaintiff thereafter appealed 
the decision of the Director to the Secretary who affirmed the action of 


the Director, as indicated by Exhibits A to G, inclusive, to the complaint. 
* * * * * 


[ Filed April 19, 1961] 
CROSS-MOTION FOR SUMMARY JUDGMENT ON BEHALF 


OF PLAINTIFF DUNCAN MILLER (C. A. No. 3470-60) 


Comes now the plaintiff Duncan Miller in Civil Action 
No. 3470-60, by and through his undersigned attorney, pursuant to Rule 56 
of the Federal Rules of Civil Procedure and Rule 9(1) of the rules of this 
Court and moves this Court for summary judgment and as grounds therefor 
refers to the attached Points and Authorities in support thereof and 
Statement of Material Facts. 


BROOKHART, BECKER & DORSEY 


By /s/ Malvern J. Sheffield, Jr. 
Attorney for Duncan Miller 
in C.A. No. 3470-60 


[ Certificate of Service] 


[ Filed April 19, 1961] 
STATEMENT OF MATERIAL FACTS ON BEHALF OF 
Plaintiff Duncan Miller (C.A. No. 3470-60) hereby adopts 
Defendant's Statement of Material Facts as set forth under the caption 


"Duncan Miller v. Udall, Civil No. 3470-60" in paragraphs 11 through 4 
on pages 1 and 2 of said Statement. 


BROOKHART, BECKER & DORSEY 


By /s/ Malvern J. Sheffield, Jr. 


[ Filed June 27, 1961] 
JUDGMENT 

These cases having been consolidated and the Court having 
heard argument on defendant's motion for summary judgment and 
plaintiffs' cross motions for summary judgment and it appearing that 
there is no genuine issue as to any material fact and the defendant is 
entitled to judgment in each case as a matter of law, 

WHEREFORE, IT IS ORDERED: 

1. That defendant's motion for summary judgment be and 
hereby is granted. 

2. That plaintiffs' cross motions for summary judgment 
be and hereby are denied. 

3. That judgment be and hereby is entered against the 
plaintiffs and in favor of the defendant and that the complaints in all 
of the consolidated cases be and hereby are dismissed. 

Dated this 27th day of June, 1961. 


/s/ Matthew F. McGuire 
United States District Judge 


[ Filed August 24, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 24th day of August, 1961, that 
plaintiff, Duncan Miller, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 27th day of June, 1961, in favor of Defendant, against 
said Plaintiff. 


/s/ Chester C. Shore 
Attorney for Plaintiff 


[ Certificate of Service] 
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- No Findings Were Made by the Department as to Reliance 
By Lessees on the Associate Solicitor's Memorandum 


The Secretary's Action in the Supplemental Franco Western 
Decision Was in Effect Rule Making 


The Tract Book Rule Has No Application to This Case 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,654 


DUNCAN MILLER, 
Appellant, 


STEWART L. UDALL, 
Secretary of the Interior, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 


I 


NO FINDINGS WERE MADE BY THE DEPARTMENT AS TO RELIANCE 
BY LESSEES ON THE ASSOCIATE SOLICITOR'S MEMORANDUM. 


| 
Appellant has shown that the Secretary in its Supplemental Franco 


Western opinion made no findings as to reliance by lessees on the Associate 


Solicitor's memorandum. 


2 


Appellee has disputed this by stating (Page 14): "The supplemental 
Opinion of the Secretary, 65 I.D. at 428, and the affidavit filed in the District 
Court in Hansen's action (Appendix, pp. 35-39) clearly show findings and 
considerations of widespread reliance, as appears in the District Court's 
statement in its Hansen memorandum that economic and administrative 
considerations made it necessary for the Secretary to apply his interpre- 
tation prospectively only." 


Analysis of the supplemental opinion shows that the Secretary dis- 
cussed the fact that leases were extended by the Department on the basis 
of the Associate Solicitor's memorandum. Nowhere, however, is there 
any finding that the lessees were aware of this memorandum or relied 


upon it in determining when they should file their partial assignments. 


The affidavit printed as an appendix to appellee's brief is not 
properly before this Court. It is not part of this record, but was sub- 
mitted in an entirely different proceeding. Appellant and other parties 
had no opportunity to submit counter affidavits. The affidavit refers to 
Exhibits "A" through "J" but those exhibits have not been presented to 
the Court so that it may be ascertained whether the affidavit correctly 
or completely states the contents of the exhibits. 


Nor does the affidavit in any way show reliance by the lessees. In 
only one of the ten exhibits referred to did a lessee state it "had acted 
under the ruling of June 4, 1957". : 


In the District Court eight lessees intervened. Not one of these 
lessees alleged in the answer that it had relied upon the June 4, 1957, 
memorandum (J.A. 16,646, 16,647, pp. 52-54, 59-64). 


Twenty-two individual attorneys have filed a brief as amici curiae” 


in which it is stated (Page 3) "the owners of oil and gas leases, acting in 


# This, of course, is a statement of an unsworn statement and has no evidentiary 
value. 


2 In order to give this Court the maximum opportunity to have the benefit of the 
viewpoint of all interested parties, appellant had consented to the filing of the 
Brief of Amici Curiae. 


3 


reliance on the memorandum decision of June 4, 1957, applied for and 


received two year extensions based upon partial assignments filed in the 


12th month of the 10th or last year of the lease". This brief, however, 


does not state who these "owners of oil and gas leases" are. |Such a naked 
statement is valueless. Obviously, the client-lessees of these attorneys 
would have sought to appear as amici curiae to represent to the court 

that they relied upon the June, 1957, memorandum, if they had in fact done 
so. 


What is established, therefore, is that a number of lessees have had 
their leases extended as a result of the improper ruling of the land offices 
(based on the June, 1957, memorandum), that a partial assignment in the 
last month of a lease term would extend the lease. This is far different 
than the position of appellee that the lessees themselves knew of the June, 
1957, memorandum, and based their action on it. 


II 


| 
| 
THE SECRETARY'S ACTION IN THE SUPPLEMENTAL FRANCO 
WESTERN DECISION WAS IN EFFECT RULE MAKING. 
Appellant has shown (Brief for Appellant, Pages 17-18), that the 
Secretary's action in the Supplemental Franco Western decision was in 
effect rule making and that he could not properly do so without prior 


publication and a public opportunity to comment. 


In answer to this showing, appellee has cited Boesche v. Udall, 
(C.A. D.C., No. 16,238, Nov. 16, 1961). That case, however, holds that 
the Secretary was not obliged to publish his interpretation of a regulation. 
What the Secretary did was not to interpret the regulation, but to change 
the regulation so as to provide that it shall have effect only as of August 


29, 1958. 


Actually, it now appears from the disclosures made by appellee in 
his brief that the Secretary based his decision on secret, ex parte "com- 
ments" (Appendix to Appellee's Brief, Pages 35-39), rather than through 
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public comments based on established rule making procedure. This im- 
proper procedure strikingly points up the necessity of proper rule making 
procedure before the Secretary could change 43 CFR 192.140 as he did. 


Further, as has been shown, the Secretary took away an established 
statutory right of appellant. The inequity to appellant is particularly 
striking since the majority of appellant's lease applications were filed 
during the period August 11, 1958, to September 30, 1958, e.g., after the 
first Franco Western decision and before the supplemental Franco Western 


decision. 


TI 
THE TRACT BOOK RULE HAS NO APPLICATION TO THIS CASE 


Appellee has advanced a new argument that has no application 


to this case and that was not considered by the Secretary in rendering his 


decision. 


Appellee has argued that even if the extensions were invalid.the 
lands were not available for leasing as long as the lands were covered 
by an outstanding lease, 


This so-called "tract book" rule has no application, however, where 
the leases expire by operation of law. This was recognized in both Franco 
Western decisions. Thus, in the first Franco Western decision the Secre- 
tary held specifically that the Hagood lease had terminated and that the 
offers of Franco Western Oil Company and Raymond J. Hansen should not 


have been rejected. This holding was made even though at the time Franco 
Western Oil Company and Raymond J. Hansen had filed their applications on 
July 1, 1957, the Director had already on June 28, 1957, extended the leases 
on the land applied for for 2 years from July 1, 1957. (J.A. 16,646, 16,647, 
Page 10). If the tract book rule were applicable then the Secretary would 
have held, as appellee now Claims, that even if the leases were improperly 
extended the applications should have been rejected because the land was 
covered by an existing lease, rather than hold as he did that the applica- 
tions were improperly rejected. 
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When the Secretary issued the supplemental Franco Western decision 
he again did not apply the tract book rule. He based his decision solely 
upon a desire not to give the decision retroactive effect. This concern 
with retroactivity would have had no possible application if the tract book 
rule had been applicable. The Secretary would have merely had to hold 
that, even if the leases previously extended were improperly) extended, 
the lands covered by such leases are not available for new applications. 


Appellee (Page 22) has quoted out of context the Secretary's con- 
clusion which vacated the previous holding in regard to L. N. Hagood and 
the Savoy Petroleum Corporation that "the land involved * *| * was avail- 
able for oil and gas leasing * * * when the offers * * * were filed * * *," 
It is clear from the paragraph preceding this that the reason/for this 
conclusion was solely that "L. N. Hagood and the Savoy Petroleum Corpora- 
tion are as much entitled to the assignments honored as are those others 
whose leases are considered to have been properly extended"!. The Secre- 
tary, therefore, did not base his conclusion on the tract book|rule. 


Nor did the Secretary in any of its decisions denying appellant's 
lease applications base his rulings on the ground, now raised) by appellee, 
that land covered by an outstanding lease is unavailable for leasing even 
though the outstanding leases were improperly extended. Each decision 
(J.A. No. 16,654 - 6, 9, 11, 12, 13, 16-17) shows clearly that the Depart- 
ment's decision was based solely on the ground that the leases were 


properly extended and, therefore, the land was unavailable for leasing. 


The propriety of the Secretary's action must, therefore, be judged 
solely on the grounds invoked in the administrative proceeding, Securities 


and Exchange Commission v. Chenery Corp., 332 U.S. 194 (1947), United 


States v. Tucker Truck Lines, Inc., 344 U.S. 33 (1952). 


The very case cited by appellee (p. 21-22), Hjalmer A. Jacobson, 


et al., 61 Interior Dec. 116, 119 (1953), shows that where the action of 


| 
the land official is void or contrary to law, the tract book rule does not 


apply. 


6 


If appellee's position should prevail. then land office clerks would 
have the power to arbitrarily withdraw public lands from the public for 
indefinite periods simply by making improper lease extensions. No one 
would otherwise have the incentive to challenge the land office clerks by 


filing for the land, unless their applications could be approved if the ex- 


tensions were improper. The result would be that the Mineral Leasing 
Act could be violated without any legal recourse. 


Respectively submitted, 


CHESTER C. SHORE 


Warner Building 
Washington, D. C. 


Attorney for Appellant 


